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WATER POLLUTION BILL 
TUESDAY, JUNE 2, 1971 

United States Senate, 

Subcommittee on Air and Water 
Pollution of the Committee 
on Public Works, 

Washington, D. C. 

The subcommittee met at 10:00 a.m., pursuant to call, 
in room 4200, New Senate Office Building, Senator Edmund 
Muskie (chairman of the subccnnmittee) presiding. 

Present: Senators Muskie, Randolph, Montoja, Eagleton, 
Boggs, Baker, Tunney, Bentsen and Beall. 

Also present: Mebarr! 'n. Royce, Chief Clerk and Staff 
Director and Barry Meyer, Counsel. 

Sena cor Muskie. The subcommittee will be in order. 

Gentlemen, you have before you the staff and committee 
print which represents the staff working paper, plus a 
memorandTim that I would like to call your attention to at 
this point. 

Let me say to the new members of the subcommittee that 

what I ,.:;<.. e asked the staff ,a. ..... i^u..^. ^.^ather the 

outline of a new bill. This is consistent with committee 
practice in the past. 
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Instead of taking any one of the bills that were intro- 
duced and building on it, what the staff is trying to do 
here is to pull together the new bill in this working paper. 

It is all subject to subcommittee approval and v;e will 
vote on the specific issues if you want them. We will move 
through them as fast or as slowly as it suits your convenience. 

This memoiandura, which is about three pages, is a sum- 
mary of what is contained in this print. It strikes me that 
it might be helpful if we iiead caia suiaaiary, unless you have 
all had a chance to read it. before this hearing this morning. 

This will give you the basic outline of the bill. It 
will give you quickly a look at all the issues, the principal 
issues, that we think are raised by the committee print. 

It seems to me that that kind of overview might be 
helpful before ive get into the detailed v/ork of the committee 
print itself. 

Senator Randolph. Mr. Chairman, could I interject at 
this point? 

I have had the opportunity of studying, not too much in 
depth, of the staff proposal on the Water Pollution Bill. 

It is my feeling that staff members have brought 
together a very valid proposal subject, of course, to the 
consideration and determination of the members of yout sub- 
committee . 

There is one thought that I had, Mr. Chairman, as I 
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studied the proposal. I do believe there is some value to 
permitting or making available to interested parties — 
and I don't name the interested parties. I just say that all 
of them could very well be helped. 

And we pex'haps could be helped, if there is sufficient 
opportunity to comment on what I believe, Mr. Chairman, is a 
considerable amount of new legislative material that is 
incorporated . 

So it is my recommendation, suggestion, that the publica- 
tion of the staff proposal actually be made in bill form. And 
I believe that that would facilitate distribution of a document 
among interested parties, whoever they may be. 

They in turn could supply the subcommittee and the com- 
mittee, let's say after a week or ten days of study of this 
proposal , their comments or their comments in part on any 
pcirt of the proposal. 

I just feel that this is the dialogue of a good democratic 
procedure in the committee and will serve the purpose of 
many people here on the subcommittee, committee, and those that 
counsel with us and those that have viewpioints that v/e want to 
receive, yet we do not want them to say later they were blocked 
off perhaps and didn't have an opportunity to be heard. 

So it is just a suggestion or recommendation to you, 
Mr. Chairman, and my colleagues. 

Senator Muskie, I think that is an excellent suggestion. 
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if it meets with the approval of the committee. 

Senator BoggSo Would it be a draft bill, if I may ask 
the question, Mr. Chairman? 

Senator Randolph. It would be a committee print. 

Senator Muskie, There ought to be nothing in it to 
indicate that cii^yi^oay naa eriibrciced it yet, because nobody has. 
It is just a committee print in this form. 

Senator Randolph. It could be called a working proposal 
by the staff. 

Senator Baker. Wasn't that in effect done in this 
document? 

Senator Muskie. Yes, except this is bulkier and you have 
got the staff comments on the side. One advantage to having 
it in that form, too, is you would have the number on the 
lines . 

Mr. Billings. V7e can get a limited number of copies of 
thik kind of thing for the members. We would not be able 
to get the full volume copies of the bill that we will need. 

Senator Randolph. This is not unique, Mr. Chairman. We 
have done it before in consideration Of various proposals. 

Senator Boggs. I would have no objection to that. I 
was thinking in terms of a bill. But the draft or committee 
print is all right, as far as I am concerned. 

Senator Muskie. If there is no objection, we will 
approve that . 
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Would you like to have me read this sximmary out loud 
so you can get the whole perspective? I think it would be 
helpful and I v7ould be glad to do it. 

So I will go through it. I think it would be helpful if 
I read through without any interruptions, but that you note 
any questions that you may have that you would like to raise 
before we get into this. 

The subcommittee staff has prepared a draft Water Pollu- 
tion Bill, copies of a special print have been made available 
to appropriate staff people of the members. 

This proposal represents a synthesis of recommendations 
received during and subse<liuent to this and last year's hear- 
ings. An attempt has been made to eliminate the limitations 
of existing laxir. T-Jhere appropriate precise definitions have 
been added and existing definitions revised. 

The staff proposal retains a major water quality role 
for the States. At the same time the Environmental Pro- 
tection Agency would be delegated expanded authority to act 
in those areas where uniformity is necessary of where the 
states have failed to carry out their responsibilities. 

The proposal attempts to deal with the dilemma created 
by the Refuse Act Permit Program, incorporates certain 
provisions as enacted in the Clean Air Amendments and pro- 
poses certain provisions si aiiar to the Senate version of the 
same bill. 

i 
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The staff proposal would divide the Federal Water 
Pollution Control Act into five titles in order to eliminate 
much confusion which currently exists. 

Title I authorizes research functions and program 
grdhts. Proposed amendments to existing law are primarily 
in these areas. General research provisions modeled after 
the Clean Air Amendments to authorize integrated and long-term 
research programs on the effects of water pollutants would 
be added. The staff proposal would retain the research 
authorizations on specific water problems contained in exist- 
ing law. 

The staff proposal would increase the overall funding 
level for program grants to state and interstate agencies 
and provide 100 percent funding for that portion of state and 
interistate program costs required to implement the provisions 
of this Act. 

The new Title II is Section 8 of existing law which pro- 
vides grants to states and iirunicipalities for waste treatment 
plant construction.. The staff proposal would eliminate the 
staged incentive Federal share provision and substitute a 
flat rate 75 percent share extended through contract authority 
at a level of $15 billion to be made available over three 
years . 

The staff proposal would provide authority for reimburse- 
ment of all projects approved under section 8 since 1966 to 
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a level of 50 percent. 

The staff print modifies the definition of waste treat- 
ment works to include any works necessary to achieve water 
quality standards. This would allow the use of grants to deal 
with combined storm sewer overflow problems. 

Title III of the staff proposal sets forth the basic 
regulatory framework. Three classes of water pollutants 
are established for the purpose of regulation. The first 
class of pollutants are those which cause accelerated 
eiutrophication , turbidity and temperature changes. 

The staff proposesto retain primary control of such pollu- 
tants with the states through a modified water quality 
standard and implementation plan procedure. 

The second category of pollutants would be those which 
are toxic — defined by statute to be those which produce 
adverse effects on living organisms in concentrations of less 
than 1500 parts per million or on exposure. 

The Administrator would regulate the discharge of these 
pollutants through an administrative procedure initiated 
with a proposed p:ioh:ubition. 

The third class of pollutants are defined as "non- 
nutrient" and would be those pollutants produced by man's 
industrial activity which do not impact receiving waters 
in a manner to accelerate eutrophication but are foreign to 
the natural system. 
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The staff proposal would authorize the Administrator 
to set national effluent standards for this class of 
pollutants. 

The staff proposes that water quality standards 
already in effect for interstate streams and any water 
quality standards for intrastate streeuns or ground water 
would continue in effect until the Administrator determines 
they do not meet the requirements imposed by this Act. 

The staff proposes to add a basis to determine the 
adequacy of water quality standards. 

The staff proposes to include many of the provisions of 
the implementatiori plan section of the Clean Air Amendments 
and sets forth as specifically as possible those elements of 
implementation plans which are required for approval by the 
Environmental Protection Agency. 

To avoid the delay inherent in the existing law rule- 
making authority would be provided with time limits for sub- 
stitution of standards and plans where the Administrator 
determined they are inadequate. 

The staff proposes to adopt a provision similar to the 
Clean Air Amendments dealing with the establishment of national 
standards of performance for new sources of pollutants; such 
standards are to be related to that degree of effluent re- 
duction Achievable through application of demonstrated process 
and other effluent control methods . 
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The staff proposes an administrative procedure for the 
regulation of toxic pollutants modeled after the hazardous 
pollutants provision of the Clean Air Amendments as passed 
by the Senate. 

The Administrator would be authorized to publish a 
proposed prohibition of discharge of such toxic pollutants, 
which prohibition would be promulgated unless a safe level of 
discharge could be proved, and technology to prohibit the 
discharge did not exist. 

National effluent standards for non-nutrient pollutants 
would be established by the Administrator on the basis of 
criteria against which he must judge those quantities of 
discharge which will not degrade the environment. 

The staff proposes adoption of inspection and monitoring 
and entry provisions similar to the Clean Air Amendments ex- 
cept that such monitoring requirements would be mandatory 
and biological monitoring for water pollutants would be re- 
quired . 

Federal enforcement provisions similar to the Clean 
Air Airiendments are also proposed, modified to remove the 
waiting period before issuing orders in judicial enforcement 
and made mandatory. 

The staff proposal would also limit the time for com- 
pliance with an administrative order to ten days, providing 
for consultation within the ten day period. 
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Any individual, or individuals, who give information 
leading to a conviction would participate in one-tenth of the 
cimount of any fine. 

The staff proposal retains a provision similar to exist- 
ing law to abate the pollution in the United States which has 
effects in foreign countries if such foreign country 
grants similar rights to the United States. 

The oil pollution section enacted last year would be 
modified to insert designated hazardous substances as subject 
to the same provisions to determine whether any such designated 
hazardous substances cannot be removed. 

Any discharge of such substances would be subject to 
liquidated damages to the United States measured at the rate 
of $5,000 per barrel of such substances discharged and to 
absolute and unlimited liability for third party damages. 

Also the staff would propose to add a $5,000 penalty for 
any discharge of oil or hazardous substance regardless of 
knowledge . 

The sewage from vessels provision in existing law would 
be amended to modify the pre-emption provision to immunize 
from state regulation any person who installs a Federally 
certified device in advance of cue erxeccxve dace of the 
Federal regulation. 

Title IV %^ould transfer the authority of the Refuse Act 
to the Environmental Protection Agency to bring control of 
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pollution of navigable waters entirely tinder the provisions 
of the Federal Water Pollution Control Act. 

The staff proposes to modify the basic Refuse Act 
authority by eliminating the exemption for municipal waste 
and extending the jurisdiction to any area of discharge 
including the oceans. 

Whenever the Administrator determines that a state has 
a permit program or equivalent authority he shall delegate 
the permit issuing authority under the modified Refuse Act 
to such state. The Administrator would retain authority to 
act freely. Minimum fines for violators are added. 

Title V consolidates the definitions for the purposes 
of the Act. 

This title would authbrize the Administrator to take 
emergency action to cibace episodic water pollution through 
expeditious administrative orders and judicial action. 

^ .Ljii i scxt provision similar to the Clean Air Amend- 
ments as passed by the Senate is proposed, modified to 
specifically authorize the governor of a state to require 
the Administrator to seek abatement of an interstate pollution. 

The Ad:!--.:.:).:^. would be authorized to use his own 
attorneys in any action under this Act. 

Protection of employees who participate in the provisions 
of the Act would be required. 

A Federal procurement section similar to the Clean Air 
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Amendments is proposed as are the administrative procedure and 
judicial review provisions of the Clean Air Amendments. 

The staff proposes that states retain the authority to 
establish standards more strict than Federally promulgated 
standards. 

I think that is a pretty good suromary of what is in 
this committee print and gives you an overview which I hope 
would be helpful in coming to grips with specific changes. 

I would like to suggest that since Title I really doesn't 
represent anything substantially new that we pass over that 
and go to Title II this morning, leaving to meiEnbers of the 
committee the opportunity to look over Title I and raise any 
questions they may have about it at a subsequent meeting. 

Senator Baker. Mr. Chairman, Senator Boggs and I and 
Senator Cooper yesterday were discussing with Secretary Walker 
the fate and future of the Environmental Financing Agency. 

I wonder what the Chairman's intentions are in that 
respect and the sequence in the agenda and how we might plan 
to consider that. 

Also, X guess the Proxmire ^uaenuiaeiit , too, as it relates 
to the situation, being underx^riting, commercial banks. 

Senator Muskie. May I suggest — ' we have an Executive 
Session for Friday morning — thatwe schedule thbse two for 
Friday morning. 

Senator Montoya. What is the first one? 
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Senator Baker. The Federal Agency to buy municipal bonds 
for these purposes, and the second one was the Proxmire 
Amendment , 

Senator Muskie. It would have to go to Banking and 
Currency. So we ought to really in all fairness to the 
Administration take it up early, so that if our disposition 
was to recommend it, that we could refer it to Banking and 
Currency before we finish with our own bill. 

This one and the other one also probably should go to the 
Banking and Currency, the Proxmire Amendment, if we look 
with favor on it. 

Senator Tunney. Is it your plan, Mr. Chairman, to come 
back to Title I at any t:i....; vcvxe after today? 

Senator Muskie. Yes. I thought Title II would give us 
an early opportunity co coma . ... ^...^^ really sub- 

stantive issue and get the feel of the committee for it. 

Title I, we might get bogged down in some detiails on. I 
think if the committee looks at Title I, we could move 
through it fairly rapidly in Executive Session. 

The left-hand colxiran is the proposed language ^ The right 
hand column is a brief staff description of the language , if 
you want to get the essence quickly. 

What this does on page 9 — this is the heart of Title II, 
is to change the whole basis of Federal support of the con- 
struction of waste treatment facilities. 
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At the present time. Federal support will range from 
30 to 55 percent of the cost of construction. It is at 30 
percent if the States do not match the Federal program. 

There are two developments or two considerations 
that prompted me to go for this 75 percent. One, not all 
states have come up with the matching money, with the result 
that many communities have had to carry the whole load other 
than the Federal 30 percent, which means two things: 

One, that many of them just aren't in a position to 
move ; secondly , since this whole problem rests on the shoulders 
of localities across the country, that there is, I think, 
gross inequity in the Federal support. 

We have been under that program for some six years now. 
It seems to me that since we are writing a new one, and 
had ample opportunity to explore the attractiveness of the 
earlier program, what we ought now to do is move to a level 
of Federal funding that will give real relief to localities. 

The second consideration is that under the interpretation 
of the Environmental Protection Agency alone from states to 
localities is treated the same as a grant, which I think has 
operated to create an inequity with respect to those states 
that have provided grants and in favor of those states that 
under that interpretation in the last year ha. j .cten away 
with providing loans. 

It seems to me, in other words, if we were to retain the 
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present structure of Federal support that what would happen is 
the development of inequities that, we ought to avoid. 

So I have proposed that the Federal grant be fixed 
at 75 percent, that we eliminate all of the other factors, 
state support, regional programs or whatever, and settle 
down for a straight 75 percent Federal support. 

If the states want to pick up any part of the remaining 
25 percent, as many of them might, those especially who 
have created grant progrciias, that is their privilege ^ But 
I think the Federal support ought to be uniform and equit- 
able across the board. 

Senator Baker? 

Seiicicor Baker. I would like to say that I thoroughly 
agree. I think that the present progrcun has not worked well. 
I think the conct i . - i.u .j^-,c. ic ^.s unrealistic for us 
to expect that we are going to have a satisfactory result. 

I think the 75 percent flat across the board is the way 
it ought to be. I would take out the npt-to-exceed, and make 
it a flat 75 percent. 

On the question of some states providing loans and 
some states providing grants , I have a narrow parochial inter- 
est here, because in my State, the legislature passed a 
statute saying the state would issue bonds and the localities 
v/ould service these bonds. 

To find out if this qualified for that increased Federal 
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share, the Attorney General wrote to the Federal authorities 
and had two letters back saying yes, it does qualify. 

I have got 13 cities in Tennessee that went ahead with 
it and now can't get their money back. 

So 1 ciiiL saying not only ought it go to 75 percent, but 
we ought to have a retroactivity provision that at least 
clarifies some of the. is = les involved here. 

It may be too costly to pick up all of the previous years. 
But in those cases there v/as a representation it was covered, 
I think we ought to give it some consideration. 

Senator Muskie. . ... . . .i.., u....,.,^ here to cover that 

point is to go back to the beginning of the current program, 
1966, and to authorize a flat 50 percent Federal support 
for all of the projects that have been built under the law 
since 1966 so that those communities that were treated, in 
my judgment, inequitably because of the failure of their 
states i. ciac c t.^ c^it.: ..^ife of the current program, these 
would all receive the 50 percent. 

Mr. Billings. The cost to the Federal government between 
50 percent and the Federal share actually received for projects 
constructed between 1966 and 1971 would be approximately 
$1 billion to $1.5 billion. This rests on the fact that on 
an extrapolated basis the total cost of eligible projects 
constructed by the end of fiscal year 1971 will be $6,152,800,0 
v;hereas the total amount of Federal grants to be received 
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by that date should be approximately $1.44 billion 

or 23.4 percent, subtracting $1.44 billion from the 3076, 

50 percent of the total costs, gives Si. 536 billion. 

Senator Muskie. There is going to be an argument raised 
that states and localities that move under this new program 
will get an additional 25 percent Federal support, that the 
states which moved earlier did not get. That is a point 
that the committee, I think, ought to face. 

The same point was made with respect to the Interstate 
Highway program, for example. Many sccites up in my area of 
the country went ahead with freeways that were incorporated 
in the DeiZense Highway System and nevar were reimbursed. 

That always happens, it seems to me. Indeed, the '66 
Act which set up the current Water Pollution program benefitted 
some cities more than cities which had moved earlier than 
they. 

Senator Baker, It puts a penalty against best efforts and 
rewards those who are recalcitrant. That is really not the 
way we ought to draft this legislation. 

Mr. Billings. This provision has been discussed with \ 

1 

the people in Seattle and other areas who wanted a kick back | 

s 

for thair '55 to '66 effort. They are satisfied with the 75 

percent grant and a reimbursement to 50 percent from '66 

to "71 that they will be tresated equitably, even though they 

I 

i 

still won't get what everybody else got. 
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Senator Baker. The 50 percent would only be about 5 
percent short of the total Federal grant they could have gotten 
as a maximum anyway. 

Mr. Billings. That is right. That only works in the 
areas where there is a metropolitan plan. 

Senator Baker. One, I would ask the committee to 
consider further the seven states where there was apparent 
approval of the plans which were later disapproved. It may 
be that I will want to suggest language to personally accommo- 
date them. 

It doesn't cost a great deal of money. But that is one 
point. 

The second point is that if we run into trouble on this 
$1.5 billion with 0MB or just in the abstract because of 
the sum involved, I still think it is a good idea and it 
might be that we ought to dfive some consideration to creating 
a credit in favor of these communities f,oT future projects 
to the extent of this amount and spreading it over a period 
of time. 

Mr. Billings. Senator, the way the staff print is written 
the 50 percent, the repayment, reimbursement, could only be 
used for new projects or to retire bonds on existing pro- 
jects. They would be limited. They wouldn't be able to take 
this money and put it into schools. 

Senator Baker. We might soften it a little more by saying 
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we can't spread it over two or three years. Because $1.5 
billion is big enough to catch everybody's attention. 

Mr. Billings. We made this subject to appropriations as 
opposed to contract authority, so the Appropriations Committee 
can level it ouli. 

Senator Montoya. On Section 201, I think we ought to 
give very special attention to broadening this section. The 
provisions here confine the grant authority to any state, 
municipality or inter-munidipal or inter-state agency. 

What about these communities that are unincorporated 
and what about these rural areas where there is no incorpora- 
tion at all? Many of these areas exist throughout the 
country. And the local people refuse to vote for incorpora- 
tion in fear of additional taxation. 

The problfera exists there, too. Why should we confine the 
qualification to incorporated cities? 

There are many municipal areas, many cities, which have 
bordering areas outside the exterior limits or boundaries 
of the city where they refuse to incorporate into the city. 

And in many other instances , there are statutes which 
prohibit them from establishing a separate municipality because 
under state law the state law would require that rather than 
they incorporate as a separate municipality they have to be 
absorbed by the big city. 

So they refuse to be absorbed. Therefore, under this 
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provision, they would not qualify for any grant at all. 

I would recommend, and I will at the proper time offer an 
amendment to broaden the application of this section. 

Senator Boggs , Woaidn ' t a county government be the 
agency that could qualify under this and countyv7ide there 
would be several municipalities that could qualify individually 
but for the rural area, so-to-speak that you are describing, 
wouldn't a county government be the agency to deal with. 

Senator Montoya. Yes. 

Senator Boggs, Is that too large an area? 

Senator Montoya. Her^ is the only difficulty with re- 
spect to a coanty government: supposing there is an isolated 
area there in that particular county, and the county goes 
ahead and floats a bond issue to serve this particular little 
area, usually under state laws there is a requirement that 
the bond issue be voted upon by all the people in the county. 

They will not vote for that bond issue just to help a 
little area. 

So V7e have to think in terms of how we can qualify these 
small, unincorporated areas. 

We should include, I think, illegibility of the counties 
to receive grants. I don't know whether this language is 
broad enough to include it. 

State, municipality, inter-municipality or inter-state 
agercy, I don't think it does. 
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Senator Boggs. If it doesn't include counties, it 
ought to. 

Senator Muskie. Look on the top of page 39. 

Senator Tunney. By district, is it intended to talk 
about these water districts? 

Mr. Billings. It is somev;aing tiiat is organised in che 
manner to receive a grant under state law. In other words, 
if that small portion of the county was organized under a 
provision of state law that allowed them to be a sewage 
treatment district, then they could receive a grant. 

Senator Montoya. I was the sponsor of this amendment 
in the last law. 

Senator Muskie. This includes counties. 

Senator Montoya. But HUD has been interpreting this 
not to apply to unincorporated areas, even though these 
areas have incorporated associations. 
. Senator Muskie. That is HUD. 

Senator Montoya. HUD has disqualified these areas. 

Senator Muskie. Not under this law. 

Senator Montoya. No, but under sewage treatment plants. 

I am afraid that this interpretation is going to extend 
right across, unless we establish some specificity here to 
take care of the problem to which I refer. 

Senator Muskie, Ntimber one, HUD's interpretation isn't 
under this kind of language. What is the language of HUD's law 
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HUD isn't interpreting this law. It is intierpreting the 
housing legislation. 

Senator Montoya, It is the sewage collection plants. 

Senator Muskie. No, it is water and sewer facilities. 
HUD has no jurisdiction over this bill. It is a provision 
of law that I was responsible for, except for the definition. 
But that is to build sewer lines. It is not sewage treatment. 

So it would be interesting to compare that language vrith 
this to see how it compares. 

Senator Tunney. Wouldn't the problem be solved, Mr. 
Chairman, by saying municipal or unincorporated district or 
other public body? 

Senator Muskie. The question I wanted to ask is how is 
the effort to build a waste treatment plant organized in 
an unorganized district? 

Senator Montoya. I want to refer to a specific case. 
I think that would be better. 

The City of Albuquerque is incorporated. It has its own 
water system. It pumps the water from underground lakes 
and rivers under the V^ity of Albuquerque. Approximately 
40,000 people live outside the exterior boundaries of Albuquerq 
These people carihot connect with the water system of Albu- 
querque, because Albuquerque refuses for the reason that 
there is no entity there which can assume liability for any 
bond issue that the City of Albuquerque raight csirculate and 
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there is no contractual authority to be entered into or 
assumed, rather, by the outside area. 

Under our state law, they organized an association. The 
Water Users Association, which was proper under our state 
law and legal, but HUD refused to make any grant to this 
Association because they felt it did not qualify and HUD 
stated that they would do this if the county and the city 
would enter into a joint contract. Then they would make the 
grant . 

But they are at the mercy of the municipality. If the 
municipality doesn't want to, then they are not going 
to get any grant. 

This is the gap that I v;ant to close. 

Senator Muskie. That of course has to do with water. 
This is a sewage treatment facility. Is that the same area? 
Is that same area likely on its own to build its own sewage 
treatment facility? 

Senator Montoya. They have tow They want tb, yes. 

Senator Muskie. You have got language here "the terra 
municipality means city, to%im, burough, county or parish, 
district or other public body created by or pursuant to 
state law." 

Isn't the state going to have to create some entity to 
take charge of planning, directing and building even in an 
unorganized area? 
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Senator Montoya. In the west we have many towns in the 
generic sense, not in the incorporated sense, and they refuse 
to incorporate. 

What are we going to do about these areas? 

Senator Beall. We have the same situation in Maryland* 
But in every instance where they refuse to incorporate, they 
still had to form a sanitary district because there had to be 
some entity that could collect the user charges. 

In many cases a number of unincorporated towns went 
together and formed the sanitary district and the grant went 
directly to the sanitary district which qualified under 
this law. 

Senator Montoya. In some states, we don't have that 
kind of enabling legislation. The State Legislature in 
New Mexico last year on my recommendation passed a law which 
enabled the counties to enter into agreements for and in 
behalf of these areas. 

Then the Governor vetoed the bill. 

Senator Muskie. How do you propose that the citizens 
associate themselves for the purpose of building a waste 
treatment plant? 

Senator Montoya. They have to associate themselves. 

Senator Muskie. Don't they have to do it under some 
kind of state law? 

Senator Montoycic Yes. But what if there is no enabling 
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legislation at the state level. 

Senator Muskie. We can't create a public body for thera 
to operate through, can we? 

Senator Montoyaa Yes, we can in this law. We can 
extend the grant authority to areas which organize as 
a px'oper district for the purpose of receiving this type of 
grant. 

Can't we do this in Federal legislation, when the state 
has failed to authorize these areas to organize into a 
district? Can we do this? 

Senator Muskie. It puts us in the business of creating 
subdivisions of a state. This will put us in the business of 
authorizing stibdivisions in a state. I don't know what the 
answer to that is« 

The HUD law reads this way: "To make grants to 
local public bodies and agencies who finance specific projects. 
That isn't as specific as ours. We say, "City, town, borough, 
county, parish, district or other public body created by 
or pursuant to state law." 

Unless we vmnt to creai.;e Federal law, it gets in the 
business of setting up subdivisions in states. 

What you have got to have is a body that has the legal 
authority to hold title to land. 

Senator Tunney. Could I interrupt? 

I have to go over and preside at 11 o'clocfc. In case 



t 

a 

3 

4 
5 
6 
7 

a 

9 
10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



27 



you finish this Title, I was wondering if we could come back 
to it, if I had scuacs thoughts? 

Senator Muskie. Sure. This is always open to recon- 

Senator Montoya. The point I want to make is how can 
we perfect the application of this particular definition to 
take care of situations that I have mentioned? 

I recognize that there has to be some kind of organized 
authority to take over the administration of the grant. 
I recogniise that. 

I am thinking of the failure of the states to permit this 
kind of an organization. 

This particular area, which I mentioned, I gave them 
advice to organize into a Water Users Association. 

Senator Muskie. Wouldn't even that have to be done 
under state law? 

Senator Montoya. Yes, and it was done. HUD would not 
qualify them for a grant. 

Senator Boggs. Because it wasn*t under a statute? Is 
that why they wouldn't qualify them? 

Senator Montoya. No. Because they said the Federal law 
didn't apply to Water Users Associations, but only applied 
to governmental entities. 

Senator Muskie, ^-Jhat is being done by that area to set 
standards under the Water Quality Act, as these plants have 
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to be built in accordance with water quality standards. 
Nobody has jurisdiction in New Mexico to set standards under 
th^ Standards Authority of '65 law? 

Senator Montoya. Yes. We have a X"?ater Quality Act in 
New Mexico now. 

Senator Muskie. Who implements it in these unorganized 
eireas? 

Senator Montoya. The counties are supposed to do it. 

Senator Muskie. These people are discharging into 
streams, I assume. 

Senator Montoya. They have wells in these areas, 40,000 
people around Albuquerque have their own wells and their own 
septic tanks and there is seepage. The Health Department 
is vexy concerned about this situation. 

This situation exists throughout the country. Tfliat we 
we going to do about it? 

Senator Muskie. We have unorganized territories in 
Maine. T-iFhen we neea special services of this kind, the 
legislature creates the authority to do it. We do|i't organize 
them into townships if they aren't there, because of the 
economic base. 

For instance, we build public schools in unorganized 
territories under direct state authority. This is how it is 
done, because the unorganized territories don't have the 
economic viability or the political viability to form a town 
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or a city or some other kind of municipal organization. 

What troubles me about this, and all I can suggest, is 
that the staff research it out — is whether or not there is 
a precedent for the Federal government to create political 
subdivisions in states with th6 authority to hold title 
to la:u . . . ^ < . citizens under the laws of the state 
as well as under the laws of the Federal government? 

Senator Montoya. To broaden this language to incj-ujco 
organized associations, citizens associations. 

Senator Boggs. Would that enable a developer to organize 
his own association in every development that didn't want to 
go in under the County taxes or the City taxes? 

Senator Montoya. We have to establish the criteria 
here. Whatever the committee would want. But I am not 
thinking in teinns of helping any developers. I am thinking in 
terms of taking care of situations that exist throughout the 
country where people have not been able to get any grants for 
water works or sewage treatment or collection. 

Senator Muskie. The question is whether it is an 
association or anything else, whether it is one to be 
created under state law or Federal law. Under state law, we 
have got language on page 39 which covers anything, it seems 
to me. The language that satisfies any other public body 
created by or pursuant to state law and having jurisdiction 
over the disposal of sewage and so on. 
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Senator Montoya. Would the public body encompass 
the situation that I have referred to, v;here a water asso- 
ciation was organized. 

Senator Muskie. I suppose a Federal agency is going to 
look for any public body created under state law, to the 
stated interpretation of its own as to whether or not it 
was such a public body. 

Senator Montoya. I am afraid the Water Users Association 
organized locally is not a public body. 

Senator Muskie. What you seem to be asking us to do is 
make that association a legal entity within this description 
and do it by virtue of Federal law. That is kind of sticky. 
I don't know. 

Senator Montoya. I am not asking you to, but if we did, 
and if it was proper to do it, then it would take care of 
my situation. But if it cannot be done or if it is not 
proper, then I would certainly want some language that would 

c v-..;:c of iv.. - y organized Water Association, and if you 

want to establish criteria that it is a non-profit association, 
fine. 

Senator Muskie. It would also have to have authority. 
Senator Montoya. It would have authority. 
Senator Muskie. Who will grant it that authority 
under your proposal? 

Senator Montoya. The situation I referred to was 
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organized under state law. 

Senator Muskie. So you are suggesting that we give them 
the authority to hold land and to exercise jurisdiction 
over sevrage? 

Senator Montoya. No, I am not asking you to give them 
authority. I am asking you. to develop in this definition 
their eligibility for a Federal grant. 

Senator Muskie. I think that eligibility — I am not 
raaking it a hard and fast judgment — the only way in which 
it fails is that it fails to give authority if the state 
fails to give authority. 

Senator Montoya. A town in West Virginia that is rural 
and not incorporated could not qualify under this definition 
for a grant or Vermont or Tennessee. 

Senator Muskie. I am just trying to identify the question 
What you aire talking about is this, as I see it: If there 
is a local body, an association or unorganized tdwnship, 
which under state law does not have authority to do this sort 
of thing, should we do something about giving it authority? 
Because if the state law gives the authority, I think this 
language is broad enough t6 cover it. If the state law 
doesn't give it authority — 

Senator Montoya, I mean the inverse of that, that is, 
that any town that does not have the authority to circulate 
bonds and to regulate its affairs internally or within its 
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exterior boundaries, that by organizing into a proper asso- 
ciation with legal efficacy to collect and make charges for 
the use of water, then the Federal government should make a 
grant to such an organized association. That is the inverse 
of what you said. But it would not be a public body under 
this definition. 

Senator Muskie. It seems to me if it is a body created 
by state law with authority to do what you have just described, 
it is a public body. 

Senator Montoya. No, Water Users Association which is 
for the benefit of the citizens within the limits of that 
association is not necessarily a public body. Although in the 
strict sense of the word, it is. But legally, it isn't. 

Senator Muskie. I suggest that we ask the staff to 
explore the point and bring back their findings. The 
only sticky point I have is any implication that wie began 
creating political busdivisions of a state. 

Senator Montoya. If we can get an opinion from the 
agency, i;; the situation chat I call to the attention of the 
committee this morning qualifies for a grant, then I will be 
satisfied. But I would then want some language and some 
report in the Report of the Committee to that effect. 

Would you be agreeable to that? 

Senator Muskie. I suggest since I seem to have difficulty 
comprehending the concept that you have in mind that you pre- 
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pare some language which you think could be added to the 
definition on page 39 which would serve your purpose and 
we V7ill look at it^ We have difficulty in understanding 
what concept underlies it. 

Senator Montoya. I think the staff knows What I am 
talking about. 

Senator Musfcie. They haven't succeeded in communicating 
it to me. 

^-^ .- ,:jX.^.jk..:...,. ; . ..J ja'cor Mcntoya and the 

staff get together and prepare some language. 
Senator Muskie. Yes. 

Senator Montoya. I am sorry that I made such a poor 

professor. 

(Laughter.) 

Senator Muskie. I clearly understand you to be saying 
one thing, and when I phrase it, you deny you are saying 
that. So we don't see eye to eye on it. I am for making 
eligible anything, whether it is called a public body, a privat 
body, or an association, anything that the state yests with 
the authority to do the things that are required on page 
9, 10 and other provisions of this law. 

I am not for limiting the states range of options in 
creating anything. If they want to call it an association, 
a district or anything at all , anything that the state vests 
with the authority to perfona the functions that are implicit 
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on page 8 and 9, I am for including. That is how flexible 
I am. 

If that covers what you are saying, then it should be 
relatively easy to work it out. If just putting in 
after the word "district" on page 39 the word "association" 
serves your purpose, I have no objection to putting the word 
"cissociation" in there. 

Senator Montoya. That is fine. That will cover it. 

Senator Muskie. We understand what that does. Any 
association created by or pursuant to state law and having 
jurisdiction over disposal of sewage. If a state authorized 
the creation of the association with that authority, I think 
it ought to be eligible. Would that do it? 

Senator Montoya . Yes . 

Senator Muskie. All right, let's put the word "associa- 
tion" in after the word "district." 

Senator Randolph. Mr. Chairman, if members would in- 
dulge me just three or four minutes because of another 
appointment that I have, I would like to raise a point which 
is not of course for determination today. 

But a memorandum whch I would like to circulate to the 
members of the subcommittee, Mr. Chairman, with your approval. 

Before I discuss that matter, I would like to call 
attention to the return of Glenn to the coiranittee and to the 
subcoimaittee « 
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As many of you know, at the time of his surgery, I did 
announce his absence from the Hill. I did talk with him in 
the hospital and conveyed to him the thinking of all the 
members of the committee for his recovery. 

Glenn, we are happy to have you back. 

Senator Beall. Thank you, Mr. Chairman. I was 
actually on a field trip with the Health Subcommittee (Laughter 

Senator Randolph, Mr. Chairman, I have some concern — 
I think it is one that v/e will all share — the relation- 
ship of the Corpte of Engineers to waste water treatment as 
it would be related to the water pollution legislation which 
you are bringing to us today, 

I think peirhaps it is essential that during the consider- 
ation of this legislation that we might very well have 
a resolution of the peiraission of the Corps of Engineers and 
the Environmental Protection Agency that we talk about these 
matters . 

The proposal that bends before us would amend the 

program . . „ cider a 1 grants for construction of waste treatment 
facilities. I am sure that we all remember that in our 
Rivers and Harbors Act of 1970 we authorized, Mr. Chairman, 
and my colleagues, two waste treatment plants that involved 
the Cuyahoga and the Susquehanna Rivers. 

In addition, there were pilot programs for Chicago, 
Detroit, San Francisco, and Marrimac Basin. These were 
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approved by the Chairman of the House and Senate Public 
Works App :cf riations Subcommittees. 

I think the product of the studies is to be a presenta- 
tion, as I would understand it, of what \je call the 
general alternatives, if they exist in handling waste waters, 
the alternatives to perhaps be geared to the handling of a 
complete system which would include the identification, the 
collection, the treatment and the disposal and then, of 
course, the recycling of water which would include the 
possibility of removing some of the wast6 and then reusing 
those products, 

Thesa studies that have been carried on have been with 
the active participation of the Enviroxunental Protection 
Agency and state and local agencies, as I would see it, would 
be equal partners in the planning effort from early stages. 

These projects, together with the Engineer Corps' water 
supply activities, seem to require the attention, Mr. Chairman, 
of the subcommittee and of the full coitimittee on the settling 
of these matteirs, at least in part, so that we could establish, 
if it is important to do so, new national policies. 

The issues should be raised so that we all do not find 
that we have authorized different agencies to perform the 
same tasks, or have the different asstimptions that would 
naturally arise. 

And I think we have to insure, Mr. Chairman, that the 
Corps' and the Environmental Protection Agency, to the extent 
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that both of these groups are involved in waste water treat- 
ment programs, are in cooperation, one complimenting the 
other, or one working in concert with the other. 

Certainly it is a matter for us to thoroughly study. 

In the memorandum which I will prepare, if it is agree- 
able with you, Mr. Chairman, I wil , - back up of the legis- 
lation which authorized the water supply programs which 
originated really with the Rivers a xictrbors Act of 1934 and 
sketch it through, as subject m^itter that should be discussed. 

I thought I would like to raiiSe it here this morning 
only as something that I think, as we proceed under your 
leadership in the subcommittee, should be made a concern 
of the members. 

I will supply the information that I have indicated. 

Senator Muskie. I think that would be very helpful. 

With reipcct to the action we took earlier on the 
authorizing subcommittee piJint to be printed as a bill, I 
would like to make this reservation, subject to subcommittee 
approval. 

It may be that in this language we have surfaced some 
ideas that we wouldn't v/ant to surface publicly just yet, 
because you raise red flags all around the country when you 
do that, 

I would like to ask the staff between now and Friday 
to look through the print to see whether there ate any 
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such ideas that we. prer-^;: lo discvtss in conunittee before it 
appears, even though it says subcommittee print. 

In that form, it looks like a bill that somebody has 
approved . 

So before proceeding with that, I would like to ask the 
staff to identify some of those so that we can look at them 
before v/e go forward with the committee print that we talked 
about earlier . 

Senator Boggs. Mr. Cliairraan, on that point, I was going 
to make a suggestion along that line myself. I dbn't know 
whether you want to do it with this particular point I have 
InHnind. That is under Title II dealing with grants, the 
point that we previously discussed, moving to the 75 percent. 

I don't know whether the 75 percent, 90-10 is right, 
80 percent or 65 percen*c, i just haven't made up my mind 
about it, because I don't have all of the information. 

I was wondering if the staff could prepare the justifica- 
tion, the reasons for and the reasons against 75 percent so we 
can have that to consider next time. 

It occurred to me, X was thinking of the school building 
program one time, where if we say 75 percent and the Federal 
gdvernment is not going to come up with all of the 75 percent 
in every community, county and municipality across the uaxted 
States that needs it, then you are just going to delay the 
'v/iiOle program for ten or 'twenty y^ars ail pxuDaijiiity, 
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unless we have a confidence that the Federal government is 
coming up with this money. 

We are going to limit the amount of money that is going 
to go into this thing , Federal , state and county and so 
forth. 

It seems to me our subcommittee ought to have a fuller 
picture of the ^iros and cons of this before we maybe put this 
figure in the draft bill. Maybe we should just leave that 
blank for the Committee to consider all of the aspects of it 
as one of the points. 

Senator Bentsen. Mr. Chairman, I think you have a valid 
point. What I would like to avoid is having a grant, a per- 
centage variance from one ptoject to another, at the will 
of the Administrator. I would like to see all of the District 5 
treated alike . 

So if it is a percentage below 75 percent out of approp- 
riated funds, that it be an equivalent percentage for all 
such projects that might follov/ on it. I think you would 
see some movement forward rather than a few highly , selective 
projective projects that would be funded at 75 percent. 

Senator Muskie. I think. Senator Boggs, if you could 
have your staff and Mr. Billings vjoxk on those things that migh 
be left out of the print as unresolved until we have had a 
chance to discuss them more thoroughly. Is that reasonable? 

Mr. Billings. We could leave the numbers out very 
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easily. 

Senator Muskie. There are a couple of other things I 
have in mind, too, not just numbers. 

Mr. Billings. May I make another request? 
Senator Muskie. Yes. 

Mr. 3illings. There are now 13 members of this committee 
all of whom have staff people assigned to work on it. 
We have a considerably difficult time interrupting all of their 
requests and writing it into language. 

So if there is a desire on the part of staffs of members 
to make changes ^ it would be helpful to us if they would .put 
it in specific legislative language so we can look at it. 
Just to have their oral thoughts or a memorandiam doesn't give 
us the kind of thing that we can sit down and work on in the 
time that we have got. We are trying to meet with as many 
people and discuss this with as many people as possible. 

If we are going to get a print out in any tine so it can 
be properly reviewed, we are going to have to have legislative 
language . 

Senator Eagleton. Could I speak to that same general 
point? 

Senator Muskie. Yes, Senator Eagleton. 

Senator Eagleton. I, for one, of course — and I think I 
share the sentiments of the subcommittee — don't want to 
delay this bill. Time is important. But I think the first 
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stiff print that comes out, even though it is called staff, 
it gets out to the public within a matter of minutes. 
Interested groups will have copies of it. That is the nature 
of the process. 

Perhaps sometimes plants come out thdt have a shock 
wave effect. Sometimes it is designed that it is to be an 
eye opener. But i think we ought to be fairly well convinced, 
not to every nit pi Jicxng detail we nave to ac.ve BCiuethin^ in 
print to work on, that the general philosophy of the bill is in 
some kind of general consensus accord , not unanimous , because 
it will have an effect that goes far beyond the fact that it is 
just called staff print and will arouse all kinds of animosities 
and fears in various interest groups. 

Secondly, I don't know how we can handle this, but I 
know in the air bill — 1 didn't count them up — but by the 
time we finished with that long process, we must have had 
ten or eleven staff prints. But what happens is, my man and 
miss start marking up a print and making commas and changing 
paragraphs and changing language. Then all of a sudden that 
one is thrown out and we start all over again. So we start 
marking it u.p again. Then we throw that one out. 

You get tired of marking up a thing that is thrown out. 
It gets to be an endless process. 

I know there would be more than one staff print. I would 
hope we could i,.. , manageable limit so that lots of 
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times an effort that goes into marking up is not just totally 
wasted by the endless reprinting and reduplication. I am 
saying that as a critic. I don't have the Utopian solution 
to it. But there must be some way to keep that down to 
a working level so that all the effort of the various people 
just isn't discarded. 

Senator Muskie, The dates of the Executive Sessions are 
Friday the 4th, the 10th, 18th, 21, and 22 and 23 and 29 and 
30. 

If we could work at going over the whole bill once by the 
end of that session on the 10th, wouldn't that be a better time 
to produce a coitanittee print. There would still be two weeks 
that people could have to react to it and x-je would have di- 
gested some of the things sufficiently to avoid what worries 
some members of the subcomittee this raoraing. 

Senator Randolph. Mr. Chairman, I would be agreeable to 
that, because I recognize a certain amount of the concern which 
Senator Eagleton has expressed. I know there can be too much 
in the way of new print for consideratxon of you and the staff 
members. I think we can serve both purposes. 

My purpobc^ tnd one. I believe in it. I believe 

that it saves us much problem later. But I do think that it is 
important to do now, as the Ghairman of the subcommittee 
has indicated, to move into an area before that first print 
is provided. 
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Senator Muskie, What I will try to do in the next sesssion 
and the following one is to surface the controversial issues 
first, so that if there is anything that the cc»tsmittee wants to 
keep out of the print until it is resolved, we will have had 
a chance to discuss it. By June 10 any member who wants to 
raise questions about anything appearing in a print until we 
have had a chance to really digest it can do so, so that the 
print will not raise a lot of red flags all over the country 
needlessly. 

Senator Baker. 1 think that is a good idea. It will avoid 
some concern in some quarters that things are moving fast. I 
will promise you right this minute, no matter how hard you try, 
those prints will be out in general circulation « 

Senator Boggs. If I may raise one other point in that 
connection, if as we approach Jirne 10, if there are points in 
our staff draft on which we may not have had hearings, the 
hearings haven't covered it, I think if the staff would note 
those things. It might be desirable to have a half a day or a 
day's hearing to cover ourselves on any new point£^ that the 
hearings won't include. 

We might be in trouble on the floor if we didn't, and in 
conference . 

Senator Muskie. On the 75 percent figure I take it that 
some members haven't yet made up their minds on this. 

Senator Boggs. I would like to look at it at our next 
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meeting with a member from the pros and cons on it , the real 
justification for it. I don't know whether it is a correct 
figure or not. 

Senator Iluskie. In connection with this, I think we ought 
to discuss two other issues raised by Title II this morning. On^ 
I think is contract authority on page 12, Section 206. 

Senator Bentsen. Mr. Chairman, on the question of percent- 
ages, I hope the staff will also state whether they thinic the 
Administrator should have the right to vary the percentage from 
one project to another. 

Senator Muskie. It is not the intent. So we will take 
out that language. I think that is just boilerplate language 
that always results. But there is no reason to have it in. 

VJhat we propose here would eliminate the need for the reim- 
bursement provision and the Administrator would be authorized 
to sign contracts for commitment of the full Federal share of 
the cost of projects when the projects are approved. So the 
Federal Government will be committed and the function of the 
Appropriations Committee would simply be to appropriate the 
money to meet its contract obligations. 

Senator Boggs. Over a period of years, not necessarily 
limited to three or five years. 

Senator Iluskie. That's right. 

Senator Boggs. But it has to be obligated within this 
period. 
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Mr. Billings. "To finance programs and activities under 
this title, the Administrator is authorized to incur obliga- 
tions in the form of grant agreements or otherwise in the 
amounts aggregating (a) in fiscal year 1972 not to oxceed $3 
billion, (b) in fiscal year 1973 not to exceed $6 billion; and 
in fiscal year 1974 not to exceed $6 billion. These amounts sha L 
become available for obligation upon the first day of each such 
fiscal year and shall remain available until obligated." 

That has to be referenced back to the allocatibn formula 
on p&ge 11, paragraph (C) (1) , "Sums allotted to a state under 
subsection (B) which are not obligated in six months following 
the date of such allotment, because of a lack of treatment works 
approved by the State water pollution water control agency and 
certificated as entitled to priority, shall be reallotted by the 
Administrator, in accordance with regulations promulgated by 
him, with priority in such reallotment to be given to states whic : 
pay grants of not less than 25 percentum of the cost of such 
works. Such reallotted sums shall remain available following the 
end of the fiscal year for which they were authorized for obliga- 
tion." 

In other words, the $3 billion would be allocated to the 
states at the beginning of fiscal year 1972. Any states which 
can't use their share of that $3 billion would have it subject 
to reallocation to other states on January 1, 1973, or six months 
after the beginning of the fiscal year. 
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Senator Uuskie. No appropriation would be necessary to 
make the monies available to the states if this were approved, 

llr. Billings. That's jright. The appropriations would 
come on an annual basis to retire the obligations as they are 
called . 

Senator Muskie. Does this take action by the Congress? 

lir. Billings. This would be like paying interest on the 
national debt. The Appropriations Committee would have to make 
an appropriation for the amount of the contractuctl obligation 
for each given year. 

Senator Baker. You are going to r\in into a lot of opposi- 
tion with this whole contract authority provision. 

Mr. Billings. We have taken the language here from the 
Urban Mass Transportation Act, which was apparently accepted by, 
if not approved by, the Appropriations Committee. 

Senator Baker. When wds that? 
Mr. Billings. Two years ago. 

Senator Baker. Was it last year that the Appropriations 

Committee served notice on all of us that they weren't going to 
do that any more? 

Mr. Billings. They did it on the Airport and Airways "Ct. 
They put a limit on the amotmt of funds which may be obligated 
in the coming year. The appropriations process under contract 
authority is one of appropriating enough money to liquidate the 
obligations coming due during the course of the year, which is 
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anagenoy estimate. In order to hold down the aiaovmts being 
appropriated, they may well say, "You have got authority here to 
obligate $3 billion, but we are only going to allow you to obli- 
gate $2 billion during this coming fiscal year." , 

Senator Muskie. I think something like this is important 
if we are really to stimulate localities to go ahead. There is 
no reason why they should be building waste treatment facili~ 
ties on their own credit, putting up the Federal share on their 
own credit. It doesn't make any sense. It seems tb me we ought 
to say so in this bill. 

Senator Montoya. tflhat happens to a commitment after the 
funds for it have lapsed and have been redistricted to the 
other states? Does the state come back when it is able to obli- 
gate those funds? Can the state come back with a priority as 
as it is able to obligate under the commitment? 

Mr. Billings. Senator Montoya, of the $3 billion, let's 
say a state's allotment the first. time curound is $100 million 
and it only had $80 million worth of projects. At the end of 
that six months it would lose that $20 million, and that would 
be reallocated to other states. It would not be able to come 
back on that same $20 million. 

Senator Montoya. Not oa the same $20 million, but could 
it come back for $20 million in the new fvmding oh a priority 
basis? 

I4r. Billings. No. The reason we broke out the contract 
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authority into three separate groups is so that those states 
which were behind in setting their own priorities would not get 
cdught in a reallocation bind. So that the states which are 
going to be coming in after their implementation plan has been 
approved, which is about a yeeir down the pike aft^r this law 
is enacted, would still have access to it with a large sum 
of contract authority. 

Senator Montoya. What happens under the Highway Act? 

Mr. Meyer. There are two different approaches. The inter- 
state program is strictly on a cost-of -completion basis, so that 
funds are allocated to the states on the basis of a cost esti- 
mate which the Congress approves. The state gets its percentage 
of the amount of money appropriated or authorized. If it does 
not use it, it stays in the state's account for four years, at 
which time it then lapses and maybe is then reallocated to the 
other states. But with the interstate system, on the next go- 
round, it automatically comes back in for its share of the 
remaining cost of completion. 

During this particular year there has beeri a severe under- 
run on the obligation of highway projects. What the agency is 
doing is transferring money that is presently available to 
those states which can go forward from those states which have 
projects locked up. 

Senator Montoya. That is the point I want to make. In the 
highway fund structure the states do not lose t-eir money. It 
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might be reallocated, but their entitlement is still there. Und 
this provision they have to start all over again trying to get 
that grant. Is six months enough? 

Mr, Eiiiings. Senator tlontoya, the theory of the implemen- 
tation plan and procedure ih Title III is that the need of the 
state will be identified within a year after enactment of this 
law. Once the need of the state has been identified, there 
should be no concern about losing its share because the obliga- 
tions to those needs, the amotint of money to finance those 
needs, could be obligated in relation to that implementation 
plan. 

Senator Montoya, The City of Albuquerque lost about $3 
million because it couldn't come up with the matching funds. Thf: 
states are going to encounter this because they might put in 
for so much in their applications for all of the municipalities 
But that would be subject in many instances to the municipali- 
ties floating bond issues. Some of those municipalities are 
not going to approve some of those bond issues. 

So what happens to the funding that was in that overall 
figure? It would lapse under this. 

The states might want to wait until the session of the 
legislature to take care of those peculiar situations within 
the state. 

Six months' lapse is something that we should consider. I 

am just throwing it out as a subject of concern to me. I think 
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it should be of some concern to all of us. 

Mr. Meyer. Senator, the experience with the highway pro- 

gxam, I think, the states are given two years beyond the fiscal 

year for xmich funds are authorized to take it down before it 

lapses. 

1 don't understand what the magic of six months in a pro- 
gram of this size will be. 

Mr. Billings. Under existing law it is 18 months. There 
has been considerable criticism directed to the fact that states 
with very low requirements and high allocations are sitting on 
for a year and a half money that could be usefully spent in 
states like New York, Connecticut and Massachusetts and Wis- 
consin and California. 

Mr. Mayer. Without going to the question of lapse, the 
Administrator should have authority to redirect funds to those 
states which can take it up, but without the state from whom 
funds are being taken at any particular point in time losing the: 
priority. 

Senator Montoya. That is the point I want to ionake. 

Senator Muskie. I think that is a legitimate point. Let's 
see if we can't get that fixed up. 

The other issue I wanted to be sure you had before you this 
morning, on page 10, the question of user cheurges. 

Senator Boggs. We didn't tentatively agree on these 
figures. They are still open for discussion on the $15 billion. 
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Senator Iluskie. No, we have not yet. 

This would change present law and require the imposition 
of user charges. 

Will you describe what they would cover? 

Mr. Billings. The Ismguage as presented here encompasses 
several policy issues. The first question is the requirement of 
mandatory user charge itself , proposed both by the Administratio i 
and by the subcommittee bill; secondly, the issue of whether or 
not the Federal grant for a portion of a project that treats 
industrial wastes should be recovered; third, if that is 
recovered, should the industrial share of the Federal grant be 
returned to the Treasury; four, should the Federal grant, go at 
all to treat industrial wastes in a community? In other words, 
should there be any Federal grant for industrial waste treat- 
ment? 

There is one other issue. That is, should the user charges 
assessed against industry be designed so that they encourage 
reduction in the amount of industrial waste discharged into that 
system? 

The staff needs guidance on the first question of whether 
the user charges should be made mandatory; on whether Federal 
grant for industrial grant should be recovered? 

Senator Muskie. One point you haven't described, with 
respect to municipal wastes, the user charge will be designed to 
cover the cost of operation and maintenance and replacement, not 
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recovery o£ the initial investment. 

If they are used for that latter purpose, the user charges 
would be unreasonably high^ve are told. So that user charges hece 
would become operation, maintenance and, in effect, deprecia- 
tion to cover replacement or expansion or whatever is necessary. 

With respect to industrial wastes, one, whether or not the 
industrial share of combined waste treatment facilities ought 
to be covered by the Federal grant; the answer is affirmative, 
whether or not the user charges imposed upon the industry should 
be high enough to recover the costs. I think the toswer there 
would be affirmative — the initial cost as well as operation 
and maintenance. 

Thirdly, whether or not the industrial user charges should 
come to the Federal Treasury or should go into the local kitty 
to cover expansion of the system; finally, what policy ought to 
be cranked in, if any, to reduce the anusunt of th- volume of 
effluent from industrial users into the plant, because it is 
going to be volume. 

I take it that pretty much dictates the size of the user 
charge. In other words, if an industry improves its performance 
and the volume of discharge from the plemt would be less, what 
happens to the user? 

Senator Baker. It ought to be by the nature of the pollutai(it, 
because you might just concentrate it. 

Mr. Billings. The treatment officials tell us that the 
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more concentrated the waste is, that the easier, -it is to deal 
with. One of their big problems is these have high water flow 
industries. If they would reduce the amount of water and send 
concentrated wastes into the system, they can deal with that 
much more easily than volume. 

Senator Muskie. So volume is a big factor in any case. 

Senator Beall. Don't you run into a great deal of diffi- 
culty in defining the industry? Is a restaiiramt ain industry, 
a hotel or laundromat? Is an office building an industry? All 
of these people are users of water and big polluters. They may 
be more of a polluter than a big industry that doesn't use as 
much water. How do you define it? 

Mr. Billings. This is not defined. 

Senator Beall. If I may use Maryland as an example, the 

State of I-Jary traveled this route and is now traveling the 
other route because they figure they are much betti^r off treatin j 
waste as waste of a total community rciCa^er tiian to try to make 
an artificial distinction. 

Mr. 3ili.il. jw- It was that assumption in the '66 Act that 
caused the committee to encourage joint municipal and industrial 
waste iacilit . ...^ . .. juld you discrdLminate against one and 

not the other? 

Senator 1 But that has been interpreted out. So we 

have the question again and must deal with it. I think it is a 
legitimate point. This is why we think they all ought to be 
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included* I£ not, if you are going to separate industrial waste: 
out, you are going to have to have a definition, what is industx; 
and what isn't. If you are not going to use Federal funds to 
support treatment of industrial wastes, then you lire going to 
have to have a definition. 

Mr. Billings. May the staff pose another dilemma in the 
same vein? If you design a plant based on treatiiig so much 
industrial ..cwUc^j, you know what your indxistrial waste flow is 
going to be at the time you construct the plant, and then you 
establish user charges and v/e are designed to discourage waste 
flow, you are going to reduce the amount of money to the communi 
to pay off that plant. You are going to reduce the capacity 
nedds of that plant. 

So, therefore, you will have overdesigned your facility. 
This gets into the question of Senator Proxmire's effluent 
approach. The effluent fee works very well when the industry 
is discharging directly into the river as a means of reducing 
pollution of the river. But when the industry is discharging 
into a municipal sewage plant, you have a considerably differ- 
ent problem. 

Senator Muskie. Of coxirse, some industries discharge 
effluents that are not compatible with effluent wastes. They 
would be subject to national standards. 

Mr. Jordan. One even broader policy decibioii which is 
certainly implicit in the *66 Act, the assiimption was that 
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coimaunities were incapable of undertaking these costs and that, 
therefore, there was a legitimate need for a fiarly substantial 
Federal assistance. The policy decision implicity in this is 
that we are going to get out of the business once we meet the 
existing needs. That seems to assume a future financial 
strength on the part of communities that we didn't find in '66. 

That is a very big decision as to whether communities are 
going to be able to generate these user revenues. We must have 
assumed in '66 that they couldn't. 

Senator Beall. The 1976 date might discourage long-range 
planning needed to the part of the state to an extent. If the 
Federal Government indicates it is finished in '76, the states 
may only look that fax. We have been kind of counterproductive 
to an extent. 

Mr. Billings. The sewage agencies suggest that they couldn 
complete the job in five years evan if they had the money. It 
might take as much as fiscal year '77, '78 cuid '79, because of 
the amount that is going to have to be done. At the same time, 
they are sympathetic to the concept of a buy out of a Federal 
program, because they realize that certain communities will 
not do anything unless they axe convinced that eventually that 
program is going to be cut off. 

If we raise the grant to a higher level, som^ communities 
will wait a few more yeeirs tmtil they get to 90 percent. That 
tends to continue the discrimination against communities who 
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have acted in the past or will act in the next five years. 

Senator Muskie. . . ve a similar problem with the 
Defense Highway System. Uncle Sam puts up 90 percent of the cos 
of the construction, but one, .i, ^.^ ,,u.i..i.c it it. a state prob- 
lem. It isn't finished yet. I suppose when we get to that poin 
there is going to be tremendous pressure on the federal Govern- 
ment to continue the support of the highway progreim in some 
way. 

We may have the same question here. It is a legitimate 
quasuiwu, wiieciier or not it is an economically viable proposi- 
tion/ but one that we don't need to answer finally until the end 
of the program. Then it becomes impossible for the commiuiities 
to ceirry. We may face a problem. 

The difficulty of setting up a goal for the construction 
of waste treatment facilities to cover the sewer p^t by a certa 
date with a measured and identified capital cost, Flderal share 
identified, and with a method for helping finemcing it, at least 
in user charges thereafter we have got a package that everybody 
can see and that everybody will be under pressure to try to 
try to complete. 

At the end of that time, we may find that we have imposed 
too much of a load on the communities. 

Mr. Meyer. In the memorandxim that Senator Randolph will 
be sending to the committee on what the Corps has been doing in 

its pilot studies is tae background material on the Water Supply 
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Act, which is something this contmittee passed out to the Con- 
gress in 1953. Under that program water supply is a non- 
Federal interest. The Corps will build a water storage facility 
in connection v/ith other facilities. If there is a contract 
with the localities that over a 50 -year period of the life of 
the project, v/hiever is less, the community contracts to pay 
back that portion of the project together with tlebost of main- 
tenance and operation. 

It is put in the memorandum in connection with this program 
to raise that particular issue. Obviously, if plants are built 
under this program or built for 25 or 30 or 35 years, at the 
end of 35 years they must be replaced, I think it goes back to 
the question that Jim raised, will those communities be in a 
position to make a replacement or will the Federal Government 
have to be involved on a continuing basis. 

It is conceivable , although I don ' t know whether it is 
practical , until further discussions are had with some of the 
agency people, to come up with a progreun where there would be 

a pay back to the Treasury for the project which funds would 
stay sequestered in the Treasury for the next go-i:ound or for 
the improvement round, which wo\;ld probably coma along before 
these facilities are obsolete. 

Senator Muskie. Nowve go into Title III. We will see if 
we can surface those issues. 

You will recall in my sximmary of this bill, my description 
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o£ the three kinds of pollutants that would vmderline Title III. 
I would like to ask Mr. Billings now to expand a little on that 
description in Title III to tell us about the standards provi- 
sions . 

Mr, Billings. Mr. Chairman, first, beyond the basic policy 
issue of how you divide up these pollutants axia. ^mat the regu- 
latory regime is for these three kinds of pollutants, because 
part oS that falls into the next title. 

Senator Muskie. If you will turn to page 15. 

Mr. Billings. The staff has taken the first category of 
pollutants, those which relate to the eutrophication cycle, and 
placed them into the retained water quality standards concept. 

What we have done is we have grandfathered ih the water 
quality standards and implementation plans that have been 
approved, we have grandfathered in the water quality standards 
and implementation plans that have been stibmitted for inter- 
state waters. We have then, after consultation with the states, 
in which we had the National Governors Conference send out a 
telegram to all the Governors, found that most states have, in 
fact, adopted intrastate water quality steuidards and those 
intrastate standards are essentially the same, in some insteuices 
even better. 

We have;, therefore, grandfathered in the intrastate water 
quality slaidards with the caveat that the Administrator can find 
that they are inadequate and sets forth a procedure to revise 



! 

2 
3 

4 
S 
6 
7 
8 
d 

to 

ia 

12 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



59 

them. 

We have also set forth a criteris against which to judge tl^b 
adequacy of any of the standcurds in relation to this Act. 

The first policy question then is on whether br not we 
should use the existing intrastate standards in order to avoid 
a long standard-setting process which at this point has taken 
five years. 

The second question, one which is not addressed in this 
print, is the idea of a national minimum water quality standard. 
The staff has struggled for some months on trying to find some 
way to put a base under which the states would operate in setting 
standards. Senator Tunney has suggested, and the staff thinks 
it might be a useful idea, to establish a national water quality 
standard which relates to recreation arid fish and wildlife, 
whichever requires a higher quality. 

Then provide a mechanism whereby a state can take exception 
frm that standard with the burden on the state to show why 
they have to depart from that standard to something else. 

The staff has worked with the kind of criteria against 
which a state judgment might be made (a) the lack of technical 
ability to reduce waste discharges to the point that would 
implement the national standard; (b) a community or industry in 
question does not have the finemcial capability to implement 
such a national standard; (c) alternative measures to implement 
the standards that do not exist; (d) such standard that the 
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state specifies when that standard will be achieved. 

That would mean that you would have a national guideline 
against which all actions would be judged. At the same time, yo 
would not be locked into a deadline which could not be achieved. 

Senator Muskie. Wouldn't that freeze in evesry marginal 
plcUit that could never be cleaned up, if feasibility is xiAS teE;L 
for an exception? Aren*t you, in effect, going to accept every 
situation in which marginal plant, obsolete, Oi-^-v : .Lxids itself? 

Mr. Billings. The purpose of having a spet;i£ic requirement 
that the states set forth when that national standard will be 
achieved would mean if you had an obsolete marginal plemt that 
didn't have the financial capability to meet the standard in thr 
years, as set forth in this Act, the state would have to set 
a point at which that plant went out of business. It might be 
giving it an extra couple of years. That texiaination would 
be subject to approval. 

It is not in refined language, but that would be the intent 
of the requiring the state to set forth the time in which that 
standard would be achieved. 

Senator Muskie. There would be so many exceptions that it 
would be laughed at. 

Senator Bentsen. I don't know, Mr. Chairmam. I know in 
our own state that they closed down many a plant where they 
have a feasibility provision. They moved pretty vigorously 
agaiiist a lot of them. You get a variance in administration. 
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X know, in enforcement among states. 

Senator Muskie. The (question is whether or not a national 
standard of this kind is going to be acredible one. You are 
saying on one hand the national standard is going to be that 
quality to sustain fish and wildlife w Then even though you 
put the burden on the states to prove the exceptions, it is 
going to be clear to everyone that you are going to have all 
kinds of exceptions appli^a ior. 

Within the first year, it is going to be clear that the 
stnadard isn't a standard at all. That is my initial reaction 
to it. 

As long as the door is open to exceptions, there are going 
to be hundreds of them. 

Mr. Billings. Under existing law, you have no national 
stamdeird and you have designated uses that axe considerably 
below that level which would support whole body contact recrea- 
tion and fish and wildlife. 

Senator Baker. But the Chairman's point is if we are 
going to take the next step, let's take it in a fairly brisk 
fashion, not just xaake a tentative improvement on what is 
already inadequate. 

Senator Bentsen. Are you arguing, Ilr. Chairman, that we ma 
not necessarily be able to go to a national slaidard at this 
point? 

Senator Muskie. We have never been able to spell one out. 
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We are going to have under this national effluent standards, 
national standards of performance for those who discharge toxic 
materials. So we are going to have national standards in two 
areas where it makes some sense. But when you get io the other 
area of — one of the ways defining it, the waste is produced 
by the demand on oxygen, the eutrophication cycle — it is prett; 
hard to define a national standard. 

Senator Baker. It is not hard to establish a stcmd£u:d. It 
may be haurd to justify the standard. Really that is a distinctia 
of more than passing significance, because as in the case of the 
Air Bill, we don't necessarily depend upon a demonst^rable 
interlink between health effects and standards. There is an 
arguable one, but we didn't require definitive scientific proof. 

X think we can carry the same rationale into this situation. 
We can certainly set the standards with very little technical 
difficulty. The question is how much vulnerability there will 
be in defending that standard as appropriate. 

So there are really two different considerations. I wonder 
if we couldn't approach it obliquely by setting it as our best 
judgment will indicate at the time anA then provide a review 
or escape mechanism to alter changes if future information indi- 
cates we should do that. 

VJe went through this whole song in the Air Bill, too, on 
how we s^t up that mechanism. As we all know, we ended up 
with a four-corner comproraisa. I think we will have to end up 
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changing someday. But it Cem be done. 

I underscore we can set the steuadard. We haVe no problem 
with that. The question is the practicality and feasibility of 
it. 

I don't think we are likely to be criticized for doing an 
inadequate job. I think if we set the standard, we are more 
likely to be criticized for requiring the impossible. 

Senator Bentsen. That is the same thing. 

Mr. Cathcart. Mr. Chairman, I am sure that Senator Tunney 
would like to return to this. Some things have c6me to his 
attention. One, there appears to be some technological support 
for a use, for a use standard, related to whole body water 
contact as one vjhich is defensible and comprehensible and, 
therefore, presumably enforceable from a technical point of view 

Two, I think it is fair to say that the Senator's feeling 
is that water uses may present some unusual problems, water 
use decisions, economically and related to the particular geo- 
graphical facts of rivers which don ' t appear with respect to 
air, and v ^s. , ^.efore, some Iciiid of administrative mechanism 
may be appropriate for allowing, if you want to call them 
exceptions or zoning decisicas . .. ^.^e made, in some deliberate 
manner in a public, visible way. 

I think those two points are certainly going to be essen- 
tial to anything he would propose. It may very well be appro- 
priate for the staff to work it out some more and return to this 
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later. 

Senator Baker. Are we going to consider time limits on 

this? 

Mr, Billings. We have three-year deadlines on the imple- 
mentation of the plan for the water quality stemidards. That may 
be a realistic deadline against which to judge the performance 
of industry. It is hardly a realistic deadline against which 
to judge the performance of communities which have storm water 
overflow or separation problems . Because we don ' t have a pre- 
cise measure of what we are trying to achieve, it is very diffi- 
cult to estaJslish an exception rule like, we did in the Air Bill. 

We said, "You can come in for a two-year exception from the 
plant if you show at the time you bring the plant in that that 
is what you want for a specific source, or later you can come 
in for a one-year extension if you show after all good efforts 
that you couldn't do it." 

That, again, the system might work aycixnst sources of 
industrial waste. But you get xito this conflict of a community 
problem. It creates some real difficulties, 

Mr. Jordan. If we set a national standard for whole body 

contc uG ai a via.Lui.xve and fish, I don't think it is all realistic 
to think in terms of three yeaxs. 

Mr. Billings, tlo, not. 

One effect that the three-year deadline might have that we 
should consider is that because, as I understand it, the state 
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standards that have heretofore been proposed and approved are 
in terms of water use designation. We might well find ourselves 
producing new state standards which are less stringent because 
they have already been proposed, simply because there might be 
instances in which a state has set a viery high st&ndeurd that it 
hoped to achieve, but couldn't possibly achieve in three years. 
Senator BeUcer. What is this whole body contact? 
Senator Muskie. That means you can swim safely, 
Mr. Cathoard. Mr. Chaimcui, X think to underscore the 
point, I think Senator Tunney is concerned not if there is no 
such target that for some such standard being set in three years, 
in fact that the lowest possible standards will be chosen and 
that, therefore, this would be a disincentive to water clean-up, 
wholly xmintentiOnal , but that might be its administrative effect 

Senator Muskie. lUiother way of dealing with it is saying , 
no effluent shall be discharged. This is what you axe talking 
about really, isn't it? 

Senator Baker. That is the end of that road, that's right. 

Senator Muskie. It is a lot easier to spell out. 

Mr. Billings. Under the new source requirement standards, 
that is a specific statutory option, including, where practical, 
an effluent standard permitted no discharge at all , which is 
well within the range of technical feasibility on the basis of 
the hearings that we held oh this question. 

Senator Baker, For industries. 
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Mr. Billings. Most industries have the technical capabilit:> 
o£ developing process which eliminate the discharge of waste. 
It is costly. \ 

Senator Baker. On this and the general subject of these 
pro£}osed amendments, I am, of course, concerned fot the tech- 
nique we use in this connection. But I am really far more con- 
cerhed with absolute certainty of responsibility and obliga- 
tions so industries, municipalities no precisely What is expecte( 
of them and the timeframe. 

If there is one area where unintentionally we have dis- 
served the purposes this Act, it has been in flexibility of 
interpretation or uncertainty of per f oicmance . 

So I recommend that whatever we do, we make sure that 
we require precise compliance and a precise timeframe. 

Senator Muskie. There is one other thing I would like all 
of you to be sure to look at before next time. That is the 
implementation plan on page 17. This goes into kinds of controls 
we have not gotten into before. 

Just to give you one reference, about halfway down, "The 
implementation plan must include controls over land use, strip 
and other raining activities, agricultural practices, feedlots 
and other construction activities and other land uses which may 
generate waterborne waste." 

Don't overlook that little sleeper. 

Mr. Billings. It is put in there to invoke the discussion 
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of the question. 

Senator Iluskie. But if attention isn't called to it now, 
it might be a sleeper. I don't Wcuit it to be. 

Mr. Cathcard. Section 6 is to the same effect. In all fair- 
ness I assume Section 6 on page 5 might well be mentioned for 
the same reason. 

Senator Muskie. What I wsmt to make clear is we are not god 
through with this broad-brush exercise in order to conceal some 
other things in it that you ought to be looking at. We are doing 
the broad-brush so you can get a picture of the total structure 
of the bill. 

We have covered really the tough two titles today. I think 
those are the two that we ought to try to get at in the next two 
sessicms and clear up before we get to a committee print. These 
are the two titles that are going to raise red flags. 

So we will recess until 10 o'clock Friday morning. 

(Whereupon, at 12:10 p.m. the subcoimnittee recessed, to 
reconvene at 10 a.m., Friday, June 4, 1971.) 



